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CHAPTER 799

PROCEDURE IN SMALL CLAIMS ACTIONS

799.01 Applicability of chapter. 799.213 Arbitration actions.

799.02  Counterclaims and cross complaints. 799.215 Trial by court, findings and judgment.

799.03  Definition. 799.22  Judgment on failure to appear or answer.

799.04 Relation of this chapter to other procedural rules. 799.225 Dismissal of pending actions.

799.05  Summons. _ 799.24  Judgment.

799.06  Actions; how commenced, pleadings, appearances. 799.25 Costs.

799.07  File of summons; forfeiture tickets; warrants. 799.255 Small claims fees.

799.09  Public information. 799.26  Money damages; disclosure of assets requested.

799.10 Case file, court record.

799.11 Venue.

799.12  Service of summons.

799.14  Failure of actual notice of suit by mail.

799.16  Actions in rem or quasi in rem; limitation on judgment.

799.27  Adjournments.
799.28 New trial.

799.29 Default judgments.
799.30 Appeal.

799.20  Answer; counterclaim and cross complaint. 799.40  Eviction actions. )

799.205 Substitution of judge. 799.41  Complaint in eviction actions.
799.206 Return date proceedings before court commissioner. 799.42  Service and filing in eviction actions.
799.207 Proceedings before circuit court commissioner. 799.43  Defendant’s pleading in eviction actions.
799.208 Pretrial conference. 799.44  Order for judgment; writ of restitution.
799.209 Procedure. 799.445 Appeal.

799.21  Trial. 799.45  Execution of writ of restitution.

799.01 Applicability of chapter. (1) Excrusive use oF claimed, including interest and penalties, is $5,000 or less. This
SMALL CLAIMS PROCEDURE. Except as provided in ss. 799.02 (1rhapter is not the exclusive procedure for those actions.
and 799.21 (4) and except as provided under sub. (2), the procgistory: Sup. Ct. Order, 67 Wis. 2d 585, 776 (1975); 1975 c. 325, 365, 422; 1977

dure inthis chapter is the exclusive procedure to be used in cirouii;ﬂ;?8 S-lgg;: 1927386'337283520%6’35;28(5;16); 3%3@5% 117§9$i- 53:1 g;atigé%m 38-07919{321:119%853
H i 5 . a. ) a. s , ) a. , ) a. ) a. f )

court in th_e .followmg act|0n§. o . - a 27,

(a) Eviction actions. Actions for eviction as defined in S. This section does not authorize the court to grant injunctional relief. County of

799.40 regardless of the amount of rent claimed therein. Columbia v. Bylewski, 94 Wis. 2d 153, 288 N.W.2d 129 (1980).
. The $5,000 small claims limitation applies to pecuniary loss, but not to costs and
(am) Return of earnest monegctions for the return of earnestsees associated with the loss. Reusch v. Roob, 2000 WI App 76, 234 Wis. 2d 270,

money tendered pursuant to a contract for purchase of real préio-N.w.2d 168, 98-3102.
ey, nluing acondominin uni, a5 defted n . 10302 (1SVSEGALT it o, ol s ot i s s e
and time-share property, as defined in s. 707.02 (32), that inCluieS.ourt jurisdiction over cases in which the plaintiff's az’ual damages exceed
1 to 4 dwelling units, as defined in s. 101.61 (1), by sale, exchasg@oo. When a trial court finds that a small claims plaintiff's actual damages exceed
orand contact unless the ransfer i exempt fom th real estateatn vt S5, vecot ot etcicn b o
transfer fee under s. 77.25 regardless of the amount claimed.pig 5006 Wi App 110 204 Wis. 2d 347, 716 N.W.2d 112, 05-1080. o
(b) Forfeitures. Actions to recover forfeitures except as a dif-
ferent procedure is prescribedcins. 23, 66, 345 and 778, or else799.02 Counterclaims and cross complaints. 1) Ifa
where, and such different procedures shall apply equally to #wunterclaim or cross complaint is filed, which arises out of the
state, a county or a municipality regardless of any limitation comansaction or occurrence that is the subject matter of the plain-
tained therein. tiff’s claim and which is beyond the limitations of s. 799.01, the
(c) Replevins.Actions for replevin under ss. 810.01 to 810.1Berson filing the same shall pay the fee prescribed in s. 814.62 (3)
where the value of the property claimed does not exceed $5,0@0), and the entire matter shall be tried under chs. 801 to 847 proce-
(cm) Arbitration. Actions for the confirmation, vacation, dure, except that the counterclaim or cross complaint shall be
modification or correction of an arbitration award where arbitréieemed denied and a responsive pleading thereto is not required
tion was in settlement of a controversy arising out of a transactignless ordered by the court and the requirements for appearance
for the purchase of real property, including a condominium unity the parties shall be governed by s. 799.06 (2).
as defined in s. 703.02 (15), and time—share property, as defined2) If a counterclaim or cross complaint is filed, which does
in's. 707.02 (32), that includes 1 to 4 dwelling units, as definedrbt arise out of the same transaction or occurrence that is the sub-
s. 101.61 (1), by sale, exchange or land contract regardless of@ematter of the plaintiff’s claim and which is beyond the limita-
amount of that award. tions of s. 799.01, the court shall dismiss the same and proceed
(d) Other civil actions. Other civil actions where the amountunder this chapter.

claimed is $5,000 or less, if the actions or proceedings are:  (3) If a counterclaim or cross complaint is filed that is beyond

1. Formoney judgments only except for cognovit judgmentse limitations of s. 799.01, the person filing the counterclaim or
which shall be taken pursuant to s. 806.25; or crosscomplaint shall mail a notice to the plaintiff or the plaintiff’s

2. For attachment under ch. 811 and garnishment un@&orney, if any, at the address listed on the summons. The notice
subch. | ofch. 812, except that s. 811.09 does not apply to procesbiall be mailed on the same day the counterclaim or cross com-
ings under this chapter; or plaint is filed and shall inform the plaintiff el of the following:

3. To enforce a lien upon personalty. (a) That a counterclaim or cross complaint has been filed in the

(2) PERMISSIVE USE OF SMALL CLAIMS PROCEDURE. A taxing ~action.
authority may use the procedure in this chapter in an action to(b) That as a result of that filing the entire matter may be tried
recover a tax from a person liable for that tax where the amountder chs. 801 to 847 procedure.
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(c) That the summons, specifying the time and date the partieg5) NOTING DATE OFMAILING. After a copy of theummons has
are required to appear at court, may no longer apply. been mailed, the clerk shall note the date of mailing on the origi-

(d) The telephone number of the appropriate clerk of circuiél-
court that the plaintiff may call to find out if he or she should still (6) Form. Except as provided in s. 799.22 (4) (b) 3., the sum-
appear in court at the time and date listed on the summons. mons shall be substantially in the following form:

(e) That a copy of the counterclaim or cross complaint will IETATE OF WISCONSIN CIRCUIT COURT....County
served on the plaintiff or the plaintiff's attorney within 60 days
after filing.

History: Sup. Ct. Order, 67 Wis. 2d 585, 776 (1975); 1979 c. 32 ss. 66, 92 (13);
1979 c. 89, 177; Stats. 1979 s. 799.02; 1981 c. 317; 1987 a. 208. . B.

I . ) _ Address
799.03 Definition. In this chapter unless otherwise des'QCity State Zip Code File No
nated, “court” means circuit court and “court” does not mean cir- "’ Plaintiff e
cuit court commissioner. » Plaint

History: 1977 c. 345; 1977 c. 449 s. 497; 1979 c. 32 ss. 64, 92 (16); Stats. 1979 vs. SUMMON S - SMALL CLAIMS
s. 799.03; 1983 a. 228; 2001 a. 61. C.D.

Judicial Council Note, 1983:The first sentence is deleted because it has be P .
construed to mean that actions for $1,000 or less need not be jurisdictionally bro%qaress .... (Case Classification Type): .... (Code No.)
under ch. 799. State v. Hervey, 113 Wis. 2d 634 (1983). Under revised s. 799.0 l@, State Zip Code

2|y,

circuit court lacks jurisdiction over certain actions unless ch. 799 procedures are
lowed. [Bill 324-3] , Defendant

799.04 Relation of this chapter to other procedural
rules. (1) GeNerAL. Except as otherwise provided in this chap-
ter, the general rules of practice and procedure in chs. 750 to 758 HE STATE OF WISCONSIN, to the Defendant:
and 801 to 847 shall apply to actions and proceedings under thi&/ou are hereby summoned to appear and plead to the Plaintiff's
chapter. Any judicial proceeding authorized to be conducté@mplaint in the above court at .... in the (city) (village) of ...., on
under s807.13 may be so conducted in actions under this chaptBg ... day of ...., ... (year), at .... o’clock (a.m.) (p.m.). [A copy
(2) Forms. Except as otherwise provided in this subsectid?f the complaint is hereto attached.] [The Plaintiff will state his
and this chapter, the forms specified in chs. 801 to 847 shall#gher demand on that date.] In case of your failure to appear, a
used. Forms shall be uniform, concisely written and readifjdgment may be rendered against you in accordance with the
understandable by members of the public. Summons and céf@nands made by the Plaintiff. The nature of the demand being
plaint forms shall be made available to the public by the clerk @@de upon you is .... (state in terms of s. 799.01 of the Wisconsin
court and, in counties having a population of 500,000ae, the Statutes) and the amount of damages, if any, demandedis .....

summons shall have all provisions printed in both English and Dated: ..., ....(year)
Spanish. Signed: .... ....
History: Sup. Ct. Order, 67 Wis. 2d 776; 1977 c. 345; 1979 c. 32 ss. 66, 92 (16); E. F.. Clerk of Circuit Court
1979 c. 89; Stats. 1979 s. 799.04; Sup. Ct. Order, 141 Wis. 2d xiii (1987). !
Judicial Council Note, 1988:Sub. (1) is amended to authorized the use of tele- or
phone conferences in proceedings under this chapter whenever such conferences G. H., Plaintiff's Attorney

would be so authorized in other civil actions. [Re Order effective Jan. 1, 1988]

799.05 Summons. (1) ConTeNnTs. The summons shall state Address: ....
the nature of the demand substantially in the terms of one or more City, State Zip Code: ....
of the provisions of s. 799.01, and, except as provided in ss. 806.30 Phone No.: ...

to 806.44, the dollar amount of damages, if any, the last—-known
address of the parties and the name, state bar number, if any, - VS - vePt .
address and telephone number of plaintiff's attorney, if any. TWeh 7rgi9'22 (i4)n(bc)i ‘:[3 in Cioftj?rtl'eiqmnwr;'?rna g;rctlt“trco,l[ﬂt CO%TT']S'”
captionshall include the standardized description of the case clgk IFbessatjst;Ss?ariiallo ?rﬁhse folfow?n ¢ f%rms' aters, the summons
sification type and associated code number as approved by% & Yy 9 ’
director of state courts. STATE OF WISCONSIN CIRCUIT COURT:. COUNTY

(2) SiGNING. The process shall be signed by the clerk or by any
attorney duly authorized to practice law in this state and shall be
issued by the clerk only to a person authorized to appear undex. .

7) FORM; CIRCUIT COURT COMMISSIONER. Except as provided

799.06 (2), and not otherwise. Address
3) RET.URN DATE. (a) Every summons shall specify a retur@ity’ State Zip Code File No. ....
date and time. , Plaintiff
(b) Except in eviction actions, the return date for a summons Vs, SUMMONS (SMALL CLAIMS)

servedupon a resident of this state shall be not less than 8 dayﬁé%
more than 30 days from the issue date, and service shall be

not less than 8 days prior to the return date. In eviction actioféldress

the return date for a summons served upon a resident of this Sfatg State Zip Code
shall be not less than 5 days nor more than 30 days from the issue , Defendant
date, and service shall be made not less than 5 days prior to the

return date.

(c) The return date for a summons served upon a nonresidﬁq
of this state shall be not less than 20 days from the issue date,

(d) The clerk shall set the day and hour at which the summorie’

E STATE OF WISCONSIN, to the Defendant:
are being sued for:

is returnable. ... Eviction
(4) CLERK TOFURNISHTIME OFRETURN. If a summons is signed Return of _Property _ - _
by an attorney, the attorney shall obtain from the clerk of court the Conflrmathn, vacation, modification or correction
hour and date within the limits of sub. (3) on which to make the of arbitration award
summons returnable. v S
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If you wish to dispute this matter, you must then be in Room...., 2. Wherefore, Plaintiff demands judgment for (return of prop-
of the .... (County) County Courthouse, .... (address), .... (citgyty) (confirmation, vacation, modification or correction of arbi-

Wisconsinbefore .... o’'clock (a.m.) (p.m.), on ..., .... (year) If yotration award) (the sum of $....) plus attorney fees, if any, costs of
do not appear, a judgment may be given to the person suing hus suit and such other relief as the court deems proper.
for what that person is asking. Signed: ....
You are encouraged to bring with you all papers and documents A. B., Plaintiff
relating to this matter, but there is no need to bring witnesses at this or
time. o
Dated at .... County, Wisconsin, this .... day of ...., .... (year) E. P, Plaintiff's Attorney
; . State Bar No.: ....
Signed: ... .... Address:
E. F., Clerk of Circuit Court . T
or City, State Zip Code: ....
o Phone No.: ....
G. H., Plaintiff’s Attorney History: Sup. Ct. Order, 67 Wis. 2d 585, 764 (1975); 1977 c. 449 s. 497; 1979 c.
State Bar No.: .... 32 ss. 66, 92 (16); 1979 c. 108; Stats. 1979 s. 799.06; 1987 a. 208; 1991 a. 163; Sup.
Address: Ct. Order, 171 Wis. 2d xix (1992); 1997 a. 250; 2001 a. 61.
T Sub. (2) authorizes a non-lawyer employee to represent a party to a small claims
City, State Zip Code: .... action athe appellate as well as trial court levilblz v. Busy Bees Contracting, Inc.

223 Wis. 2d 598, 589 N.W.2d 633 (Ct. App. 1998), 98-1076.

History: 1977 c. 345; 1977 c. 449 s. 497; 1979 c. 32 ss. 66, 92 (16); 1979 c. 198y B . B : .
1979c. 176 5. 85: 1979 c. 177 5. 85: Stats. 1979 5. 799.05; Sup. Ct. Order, 130 419-07  File of summons; forfeiture tickets; warrants.
2d xi; 1987 a. 142, 208, 403; 1989 a. 56; 1991 a. 163, 236; Sup. Ct. Order, 171 W€ clerk shall keep a file of summons issued by the clerk, of for-

2d xix (1992); 1993 a. 80; 1997 a. 250; 2001 a. 61. _ feiture tickets filed with the clerk, and of warrants for arrests
Judicial Council Note, 1986:Sub. (3) is amended by extending from 17 to 30 da ed by the clerk
the period between the issuance of the summons and the return date, in order to i y '
timely service on defendants who are not residents of the county where the action History: 1979 c. 32 s. 66, Stats. 1979 s. 799.07; 1993 a. 486.
pending. [Re Order eff.—1-86]
. . 799.09 Public information.  Information regarding the exis-

799.06 Actions; how commenced, pleadings, appear- tence Jocation and hours of the circuit court's small claims system
ances. (1) PLeabiNGs. All pleadings except the initial com- shall be disseminated and publicized throughouttlety by the
plaint may be oral. Any circuit court may by rule require writteglerk of court. Each county shall produce and make available to
pleadings and any judge or circuit court commissioner may Jitigants in small claims actions publications explaining the
require written pleadings in a particular case. procedures to be followed by litigants in small claims actions.

(2) A person may commence and prosecute or defend aRistory: 1977 c. 345, 449; 1979 c. 32 5. 66; Stats. 1979 s. 799.09; 1987 a. 208.
action or proceeding under this chapter and apgear in his, her
or its own proper person or by an attorney regularly authorized7@9.10 Case file, court record. (1) CLERK TO MAINTAIN
practice irthe courts of this state. Under this subsection, a persasurT RECORD AND CASE FILE. The clerk of circuit court shall
is considered to be acting in his, her or its own proper person if theintain a court record of small claims cases, and a case file for
appearance is by a full-time authorized employee of the perseach case in which there are papers other than the ones listed in s.
An assignee of any cause of action under this chapter shall 799.07 to be filed.
appear by a full-time authorized employee, unless the employeqo) Enrries; wHaT To conTain.  Entries in the court record
is an attorney regularly authorized to practice in the courts of tBig3)I'include:

state. (@) The number of the case;

(3) The complaint in an eviction action shall conform to s. b) The fi S .
P : : e title of every action including the full names of the par-
799.41. The complaint in other actions under this chapter shall Bgs( gnd their addressr()e/s if known. If gervice is by mail, the Elerk

in writing and shall be substantially in the following form: shallalso enter the date when the summons is mailed to any defen-
STATE OF WISCONSIN CIRCUIT COURT.. COUNTY  dant, and the name of the person to whom mailed,;

(c) The names of attorneys, if any, appearing in the action;
(d) Type of action by reference to s. 799.01;

A. B. (e) Nature of plea in forfeiture actions;
Address (f) The judgment or final order entered, date of entering it and
City, State Zip Code File No. .... the amount of forfeiture or damages, costs and fees due to each
Plaintiff person separately;
Vs, COMPLAINT (9) Satisfaction of forfeiture, or commitment for nonpayment
of forfeiture or judgment;
¢.D. (h) The date of mailing notice of entry of judgment or final
Agldress (C;ase Classification Type): .... (Code No.) order as provided in s. 799.24;
City, State Zip Code (i) Such additional entries as may be necessary to supply
» Defendant essential information not contained in the case file or reporter’s
record.

(3) CorRRECTINGCOURTRECORD. The judge has power at any

For the Plaintiff's claim against Defendant, Plaintiff states thdtme to order the court record corrected or any omission or addi-

1. Plaintiff's injuries or losses occurred on or about ... (monfignal entry supplied if the judge is satisfied that an error or omis-
and day), .... (year), and under the following circumstances (b @n exists or that one or more addltlone_ll eptrles are needed.
statement of the facts of plaintiff's claim): (4) TIME OF COURTRECORDENTRIES. Entries in the court record

shall be made not later than the time of the entry of the judgment
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799.11 Venue. (1) The venue of actions in which the procepublication of the summons or a notice under par. (c) as a class 1
dure of this chapter is used is as follows: notice under ch. 985.

(a) In actions for garnishment, any county in which the gar- (c) If the defendant’s post-fafe address cannot be ascertained
nishee resides or, if not a resident of the state, is found; or, With reasonable diligencthe mailing may be omitted and service
county inwhich the summons in the principal action has issued may be made by publishing as a class 1 notice under ch. 985 a
where the judgment therein is entered. notice in substantially the following form, except as provided in

(b) In any claim arising out of a consumer transaction, 8s/99-22 (4) (b) 3.:
defined in s. 421.301 (13), or a consumer credit transaction,8dALL CLAIMS SUMMONS NUMBER ....
defined in s. 421.301 (10), in the county specified by s. 421.401.(Defendant’s Name)

(c) In actions for a forfeiture, the county in which the act..(Defendant’s Address, if known)

occurred on which the action for forfeiture is based. You are being sued by .... (plaintiff’s name) in the small claims
(d) In actions to recover a tax, the county in which the tax wesurt for .... County, .... (room number, address and telephone

levied. number of the court). A hearing will be held at .... o’clock (a.m.)
(e) In all other actions, the county specified by s. 801.50. (P-m.), on ...., .... (year). If you do not appear, a judgment may be
(2) If there are several defendants, and if venue is based on fi4eN t0 the person suing you. [A copy of the claim has been

idence, venue may be in the county of residence of any ond'étiled o you at the address above.] .

them. (7) Any circuit court may by rule authorize servicetaf sum-

(3) When, inany action under this chapter, it appears from tygons and complaint prior to filing and authentication thereof, pro-

return of service of the summons or otherwise that the countyvfﬂed the appropriate fee under s. 814.62 is paid before the sum-

which the action is pending is not a proper place of trial and t%%)ns is issued and the summons is not reusable for a different

another countyvould be a proper place of trial, the court or circui Jgg?yénst;p Ct. Order, 67 Wis, 20 585, 776 (1975); 1077 c. 449 5, 497 1979 ¢
court commissioner shall, on motion of a party or its own motiog, s 66, 92 (16): 1979 c. 89, 176; Stats. 1979 5. 799.12; 1981 c. 317; 1987 a. 208;
transferthe action to that county unless the defendant appears amg Ct. Order No. 95-10, 195 Wis. 2d xv (1996); 1997 a. 250.

waives the improper venue. The clerk of the court to which the . ) ) .

action is transferred shall issue a new notice of return date ug®9.14 Failure of actual notice of suit by mail. (1) PeTI-

payment of the fee required by s. 814.61 (2) (a). TION; HEARING; TRIAL ON MERITS. In any action, where service of
History: 1979 c. 32 ss. 66, 92 (16); Stats. 1979 s. 799.11; 1981 c. 300; 1981 c.38NMONS is made by mailing, a defendant, at any time within 15
s. 252; 1983 a. 228, 389, 538; 1987 a. 208; 2001 a. 61. days of receiving actual knowledge of the pendency of the action

or of the entry of judgment against the defendant, if judgment has
799.12 Service of summons. (1) Except as otherwise pro- been entered, but not more than one year after judgment was
vided inthis chapter, all provisions of chs. 801 to 847 with respesitered, may, by written verified petition, on forms provided by
to jurisdiction of the persons of defendants, the procedure of caife court, petition to set aside the judgment if one has been entered
mencing civil actions, and the mode and manner of service of pand for an opportunity to be heard upon the merits. Thereupon the
cess, shall apply to actions and proceedings under this chapteourtshall set the matter for hearing at a time that will give the par-

(2) Any circuit court may by rule authorize the service of suniies reasonable opportunity to appear and, if judgment has been
mons in some or all actions under this chapter, except evict@tered, shall stay all proceedings on the judgment. At the time
actions, by mail under sub. (3) in lieu of personal or substitutefithe hearing the questions raised by the petition shall first be
service under s. 801.11. heard and determined Hye court. If the court grants the petition,

(3) If authorized by court rule under sub. (2), service may ftiae court shall proceed to try the matter upon the merits or, if judg-
made by mail by leaving the original and necessary copies of Snr: has been enterhed, shall va;:arse the Jut(jjgm_ent ﬁnd proceed to
summons with the clerk of court, together with the fee prescrib t” e.fmaétef UPOE L %ments. ' tde courkt _enlesdt e petition, it
in s. 814.62 (4). The court may by rule require the use of certifig d" ITju ﬁment as _feen gntere ,hrevo e |tt)s oraer sta)gng pro-
mail with return receipt requested, in which event the additiongf Irr:gsdt fer%on or, ifaju _gmentt) ﬂs ncét een ﬁntere 1, It may
fee prescribed in s. 814.62 (4) shall be paid for each defeng&{e the defendant opportunity to be ear upor_wt e merits.

The clerk shall mail a copy to each defendant at the last-known(2) EFFECT OF ACTUAL APPEARANCE. This section shall not
address as specified in the summons. Service of the summoPRY t0 a defendant who actually appeared and submitted to the
considered completed when it is mailed, unless the enveld (ﬁdlctlon of the court without filing application as provided in
enclosing the summons has been returned unopened to the &EH Q).

prior to the return date. All mailing of summonses shall be dondlistory: 1979 c. 32's. 66; 1979 c. 176; Stats. 1979 s. 799.14; 1999 a. 85.

in envelopes upon which the clerk’s return address appears, wj . . . e
a request to return to that address. Service by mail to obtain a}i%%m Actions in rem or quasi in rem; limitation on

sonal judgment shall be limited to the county where the actio ment. (1) Basis. In proceedings in rem or quasi in rem no
commenced. Jjudgment shall be entered against a defendant for an amount in

: . excess of the value of the property unless based on personal or
(4) If with reasonable diligence the defendant cannot & qtituted service as provided in s. 799.12 (1), or unless the

served by personal or substituted service under s. 801.11, Qfdiendant appears without objecting to the jurisdiction of the
mailed service is authorized under sub. (2) and the envelQpR it over defendant’s person.

enclosing the summons is returned unopened to the clerk, servic
may be made by mailing and publication under sub. (6). The cler ) ADJOURNMENTAND PUBLICATION. When the defendant has
shall issue a new return date allowing timely publication of a clég‘ been served with personal or substituted service pursuant to s.
1 notice under ch. 985 9.12 (1) and does not waive the defense of lack of jurisdiction
) : ) . ) over the person under s. 802.06 (8) and the court has jurisdiction

(5) Section 345.09 shall not apply to actions under this chagyerthe property, service may be made on the defendant by publi-
ter. cation. Ifservice is to be made by publication, the proceeding shall

(6) (a) Service by mailing and publication authorized undée adjourned to a day certain by the court, and a notice in substan-
sub.(4) may be made as provided in s. 801.11 (1) (c) pr@sded tial conformity with sub. (4) shall be published as a class 1 notice,
in this subsection. under ch. 985.

(b) If the defendant’s post-office address can be ascertained3) ADJOURNMENT,POSTINGAND MAILING IN EVICTION ACTIONS.
with reasonable diligence, service may be made by mailing to thesviction actions, when the defendant has not been served with
defendant a copy of the summons at or immediately prior to thersonal or substituted service pursuant to s. 799.12 (1) and does
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not waive the defense of lack of jurisdiction over the person underTake notice that an eviction action has been commenced
s. 802.06 (8), service may be made as follows: against you to recover the possession of the following described

(a) If the summons is returned more than 7 days prior to theemises ..., of which I, the plaintiff, am entitled to possession,
return date with proof that the defendant cannot be served wa which you have unlawfully detained from me.
personal or substituted serviwéhin the state under s. 799.12 (1), Unless you appear and defend on the .... day of ...., .... (year),
the plaintiff may, at least 7 days prior to the return date, affixad .... o’clock ..M., in the circuit court of .... county, located in the
copy of the summons and complaint onto some part of the preznurthouse in the city of ...., before the Honorable ...., a Judge of
ises where it may be conveniently read. At least 5 days priorsiid court, or before any judge to whom the action may be
the return date an additional copy of the summons and complassigned, judgment may be rendered against you for the restitu-
shall also be mailed to the defendant at the last—-known addréies of said premises and for costs.
even if it is the premises which are the subject of the action. Dated: ..., .... (year)

(b) In all other cases where the summons and complaint are ... Plaintiff
returned with proof that the defendant cannot be served with per- Bv ... Plaintiff’s Attorne
sonal orsubstituted service within the state under s. 799.12 (1), the, . st order, 67 Wis. 2d 575, 764y(1975); 1975 ¢. 218; 1977 c.y449 s.
courtshall, on the return date, adjourn the case to a day certaingot 1976 c. ags. 66, 92 (16). 1979 o. 110 5. (@) 1979 c. 176: Stats. 1979 5. 799 16;
less than 7 days from the return date, and the plaintiff shall aff§87 a208; 1993 a. 213, 246, 491; Sup. Ct. Order No. 95ta®Ws. 2d xv (1996);
a notice in substantial conformity with sub. (4) (c) onto some papf? & 250.
of the premises where it may be conveniently read. Atleast5d
prior to the return date, an additional copy of said notice, toget
with a copy of the summons and complaint, shall be mailed to

.20 Answer; counterclaim and cross complaint.
PLEADING ONRETURNDATE ORADJOURNEDDATE. On the return
date of the summons or any adjourned date thereof the defendant

defendant at the last—-known address, even if it is the premi a1 .
which are the subject of the action. may answer, move to dismiss under s. 802.06 (2) or otherwise
respond to the complaint.

(c) Before judgment is entered after service is made under this

section, the plaintiff shall file proof of compliance with this sec- (2) CROSSCOMPLAINT. In the case of more than one defendant,
tion. any cross complaint by one defendant against another who has

(4) Forus. (a) Notice in attachment and gamishment appearedhall be made or filed on the return date or any adjourned

date.
STATE OF WISCONSIN (4) INQUIRY OF DEFENDANT WHO APPEARSON RETURN DATE. |f
CIRCUIT COURT the defendant appears on the return date of the summons or any
.... COUNTY adjourned date thereof, the court or circuit court commissioner
TO: shall make sufficient inquiry of the defendant to determine

etherthe defendant claims a defense to the action. If it appears
Hhe court or circuit court commissioner that the defendant
claims a defense to the action, the court or circuit court commis-
ionershall schedule a trial of all the issues involved in the action,

| Ntov(\j/, _untlﬁss youtﬁhall appear in the C.'rulJ.'tt cogr‘[f, of J goun nless the parties stipulate otherwise or the action is subject to
ocated in the courthouse in ... (municipality), before Judge .;;adiate dismissal.

or before any judge to whom the action may be assigned, on ... .
h ; . > History: Sup. Ct. Order, 67 Wis. 2d 585, 765 (1975); 1977 c. 449; 1979 ¢. 32 s.
(date), at ...." (time), judgment will be rendered against you aggisiats. 1975 s. 799.20: 1987 a. 208; 2001 & &
your property sold or applied to pay the debt as provided by law.
Dated ...., ..... (year) 799.205 Substitution of judge. (1) Any party to a small
... Plaintiff claims action or proceeding may file a written request with the
P clerk of courts for a substitution of a new judge for the judge
By .... Plaintiff's Attorney assigned to the case. The written request shall be filed on the
return date of the summons or within 10 days after the case is

You are hereby notified that (an attachment) (a garnishme
has been issued against you and your property (attached) (gar
eed) to satisfy the demand of .... amountingto $ .....

(b) Notice in replevin.

STATE OF WISCONSIN scheduledor trial. If a new judge is assigned to the trial of a case,

CIRCUIT COURT a request for substitution must be made within 10 days of receipt
... COUNTY of notice of assignment, provided that if the notice of assignment
TO: is received less than 10 days prior to trial, the request for substitu-

tion must be made within 24 hours of receipt of the notice and pro-

You are hereby notified that a replevin action has been issyggl § that if notification is received less than 24 hours prior to

::Oh gtetg?svetzy\t/?t? pogf\?visié%nl OIL tehSI ;?r:lt%wgg (ejﬁtsitclgget}g ggsos‘li 4, the action shall proceed to trial only upon stipulation of the
but Whiéh you have (unjusily taken) (uh lawfully detained) fro%artlesthat the assigned judge may preside at the trial of the action.

pon filing the written request, the filing party shall forthwith
me. . o mail a copy thereof to all parties to the action and to the original
Now, unless you shall appear in the circuit court, of .... Counfifdge.
Iocta)lte;d in the _COdUI'thOUSGh in o (mUU'C'Pa"tV)bbEfOf? Jucége +1(2) After the written request has been filed, the original judge
0(; erore any Ju ge_tcc)iw omt_ltlat?ctlondma)(/j e a_ss%f;neh, ONstyall have no further jurisdiction in the action or proceeding
(date), at .... (time), judgment will be rendered agajostor the oy cent to determine if the request is correct as to form and timely
delivery of said property to me and for damages for the (takifibg " if no determination is made within 7 days, the clerk shall
and) detention thereof and for costs. refer the matter to the chief judge for the determination and reas-
Dated ..., .... (year) signment of the action as necessary. If the request is correct as to
.... Plaintiff  form and timely filed, the named judge shall be disqualified and
By .... Plaintiff's Attorney shall promptly request assignment of another judge under s.
(c) Notice in eviction. 751.03. ) . ) . .
STATE OF WISCONSIN (3) Except as provided in sub. (4), no party is entitled to file
CIRCUIT COURT more than one such written request in any one action, and any
single such request shall not name more than one judge. For pur-
... COUNTY poses of this subsection, parties united in interest and pleading
TO: together shall be considered as a single party, but the consent of
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all such parties is not needed for the filing by one such party abal5 days from the date of mailing of a written decision. Mailing

written request. of the notice and proof of such mailing is the responsibility of the
(4) If upon an appeal from a judgment or order or upon a whgrty seeking review.

of error the appellate court orders a new trial or reverses or modi{d) Notice of a demand for trial may also be given in writing

fiesthe judgment or order as to any or all of the parties in a manaed filed by either of the parties at the time of an oral decision.

such that further proceedings in the trial court are necessary, any4) Following the timely filing of a demand for trial, the court

party may file a request under sub. (1) within 20 days after thieall mail a trial date to all of the parties.

entry of the judgment or decision of the appellate court whether(s) A timely filing of a demand for trial shall result in a new

or not another request was filed prior to the time the appeal or Wii| hefore the court on all issues between the parties.

of error was taken. History: 1977 c. 345; 1979 c. 32 s. 66; 1979 c. 110; Stats. 1979 s. 799.207; Sup.
History: 1971 c. 46, 137, 296, 307; 1977 c. 135; 1977 c. 187 s. 135; 1977 c. 4@8;Order, 141 Wis. 2d xiii (1987); 1987 a. 208; 2001 a. 61.
1979 c. 32 s. 66; Stats. 1979 s. 799.205; 1987 a. 151. Judicial Council Note, 1988: The substance of sub. (5) (b) is retained in s.

799.208. [Re Order effective Jan. 1, 1988]

799.206 Return date proceedings before court com- . . .
missioner. (1) In counties establishing a circuit court commis? 29:208 Pretrial conference.  In any action under this chap-

: . : : the pretrial conference may be conducted by telephone as pro-
sioner position under s. 757.68 (5m), all actions and proceedn’] - - ;
commenced under this chapter shall be returnable before a cir tg <Ijnosr18t%7élt?i éfg,:ttéhe discretion of the court and may be con-
court commissioner appointed under s. 757.68 (1) and SCR ch Léf . Sup. Ct. Ord 14'1 Wis. 2d xiii (1987
ter 75. In any other county, a circuit court commissioner may cont's: Sup- Ct. Order, is. 2d xii (1987).

duct return date proceedings if delegated such authority undeygg 209 Procedure. At any trial, hearing or other proceeding
757.69 (1) (d). _ ~under this chapter:

(2) Judgment offeilure to appear may be entered by the circuit (1) The court or circuit court commissioner shall conduct the
.COUrt commissioner or the clerk upon the return date as prOquﬁ Ceeding informa”y’ a||owing each party to present arguments
ins. 799.22. and proofs and to examine witnesses to the extent reasonably

(3) When all parties appear in person or by their attorneys mquired for full and true disclosure of the facts.
the return date in an eviction, garnishment or replevin action and(2) The proceedings shall not be governed by the common law
any party claims that a contest exists, the matter shall be forthwditstatutory rules of evidence except those relating to privileges
scheduled for a hearing, to be held as soon as possible befaigder ch905 or to admissibility under s. 901.05. The court or cir-
judge. cuit court commissioner shall admit all other evidence having rea-

(4) Except as provided in sub. (3), the circuit court commisonable probative value, but may exclude irrelevant or repetitious
sioner shall hear all matters using the procedures set forth ieddence or arguments. An essential finding of fact may not be
799.207. based solely on a declarant’s oral hearsay statement unless it

History: 1977 c. 345; 1979 c. 32 ss. 66, 92 (16); Stats. 1979 s. 799.206; 198wauld be admissible under the rules of evidence.
208; 2001 a. 61. (3) The court or circuit court commissioner may conduct
questioning of the witnesses and shall endeavor to ensure that the

799.207 Proceedings before circuit court commis- claims ordefenses of all parties are fairly presented to the court or
sioner. (1) (a) Any circuit court commissioner assigned Qi 1it court commissioner

ist in small claims matters may hol nference with th r- N . .
assist in small claims matters may hold a conference with the pa 4) The court or circuit court commissioner shall establish the

21?13 ?étgr?t'irf;ﬂigﬂggs or both on the retum date, exarning pleadl%g er of trial and the procedure to be followed in the presentation
) of evidence and arguments in an appropriate manner consistent

(b) Except as provided in par. (e), a decision shall be rendefgeh, the ends of justice and the prompt resolution of the dispute
by the circuit court commissioner on the return date if there is tigg its merits according to the substantive law.

available for a hearing, the parties do not intend to call witnesseg, ... 1987 a. 208: 1991 a. 269 2001 a. 61
and the parties agree to such a hearing. If for any of the reasons T B o
stated in this paragraph, the matter cannot be heard on the ren@®21 Trial. (1) DETERMINATION OF METHOD OF TRIAL. In the

date, an adjourned date shall be set. absence of a jury demand, trial shall be to the court.
(c) The proceedings shall be conducted as provided in s.(2) TriAL By couRrrT. If trial is to the court, the case may, with
799.2009. the consent of all the parties, be tried on the return day.

(d) Arecord of the proceeding shall be made and shall be lim-(3) TRrIAL BY Jury. (a) Any party may, upon payment of the
ited to the time and location of the hearing, the parties, withes$ess prescribed in ss. 814.61 (4) and 814.62 (3) (e), file a written
and attorneys present and the decision. demand for trial by jury. If no party demands a trial by jury, the

(e) If the circuit court commissioner cannot reach a decisidight to trial by jury is waived forever. In eviction actions, the
on the return or adjourned date, the commissioner shall mail igmand shall be filed at or before the time of joinder of issue; in
decision to each party within 30 days of the date of the hearirgj! other actions within 20 days thereafter.

(2) The circuit court commissioner’s decision shall become a (b) In counties in which a circuit court commissioner is
judgment 11 days after rendering, if oral, and 16 days after ma@gsigned to assist in small claims matters, except in eviction
ing, if written, except that: actions which shall be governed by par. (a), demand for trial by

(a) Default judgments will have immediate effect. jury shall be made at the time a demand for trial is filed. If the party
(b) Either party may file a demand for trial within 10 days frol requesting drial does not request a jury trial, any other party may
p Y YS TOTRhquest a jury trial by filing the request with the court and mailing

the date of an oral decision or 15 days from the date of mailing Qfyies 1o all other parties within 15 days from the date of mailing

a written decision to prevent the entry of the judgment. of the demand for trial or the date on which personal notice of
(3) (8) There is an absolute right to have the matter hegfmand is given, whichever is applicable. If no party demands a

before the court if the requirements of this section are compliggh by jury, the right to trial by jury is waived forever. The fees

with. prescribed in ss. 814.61 (4) and 814.62 (3) (e) shall be paid when
(b) The circuit court commissioner shall give each of the pahe demand for a trial by jury is filed.

ties a form and instructions which shall be used for giving notice (4) Jury PrRoceDURE. If there is a demand for a trial by jury,

of an election to have the matter heard by the court. the judge or circuit court commissioner shall place the case on the
(c) The demand for trial must be filed with the court and mailédal calendar and a jury of 6 persons shall be chosen as provided

to the other parties within 10 days from the date of an oral decisiors. 345.43 (3) (b). The parties shall proceed as if the action had
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originally been begun as a proceeding under chs. 801 to 86istipulation and order within 6 months from the original return

except that the court is not required to provide the jury with odate.

complete set of written instructions under s. 805.13 (4) and theistory: 1979 c. 32 s. 66; Stats. 1979 s. 799.225.

requirements for appearance by the parties shall be governed by

S. 799.06 (2). 799.24 Judgment. (1) ENTRY OF JUDGMENT OR ORDER;

History: Sup. Ct. Order, 67 Wis. 2d 585, 776 (1975); 1977 c. 345, 449; 1979NOTICE OF ENTRY THEREOF. When a judgment or an order is ren-

825s.66; 1979 c. 128; Stats. 1979 5. 799.21; 1981 c. 317; 1987 a. 208; 2001 afdred, the judge, circuit court commissioner or clerk of circuit

e e e L oa i % 191445 5,51 * Mourt shall immediately enter it n the court record and note the
date thereof which shall be the date of entry of judgment or order.

799.213 Arbitration actions. Chapter 788 applies to actionsThe clerk of circuit court, except in municipal and county forfei-

relating to the confirmation, vacation, modification or correctiof!r® actions, shall mail a notice of entry of judgment to the parties
of an arbitration award. or their attorneys at their last—-known address within 5 days of its

History: 1991 a. 163. entry. Upon payment of the exact amount of the fee prescribed in
s. 814.62 (3) (c), the clerk of circuit court shall enter the judgment
799.215 Trial by court, findings and judgment. ~ Upon a N the judgment and lien docket.
trial of an issue of fact by the court, its decision shall be given (2) APPLICABILITY OFs.806.15. Section 806.15 shall apply with
either orally immediately following trial or in writing and filed respect to judgments entered in the judgment and lien docket.
with the clerk within 60 days after submission of the cause, and(3) SripULATED DisMISSAL. Prior to the entry of judgment,
shall state separately the facts found and the conclusions of |gyén stipulation of the parties to a schedule for compliance with

thereon; and judgment shall be entered accordingly. the stipulation, the court or circuit court commissioner may enter
History: 1979 c. 32 s. 66; Stats. 1979 s. 799.215. a stipulated judgment of dismissal in lieu thereof. Any such judg-
ment may b&acated without notice to the obligated party, and the

799.22 Judgment on failure to appear or answer. unsatisfied portion thereof entered, upon application by the pre-

(1) WHEN PLAINTIFF FAILS TO APPEAR. If the plaintiff fails to vailing party and proof by affidavit of noncompliance with the
appear on the return date or on the date set for trial, the court meayhs of the stipulation.

enter a judgment for the defendant dismissing the action, ORjstory: sup. Ct. Order, 67 Wis. 2d 585, 776 (1975); 1977 c. 345; 1979 ¢. 32 s.
motion of the defendant or on its own motion. 66; Stats. 1979 s. 799.24; 1981 c. 317; 1983 a. 302 s. 8; 1987 a. 208; 1995 a. 224; 1997

. a. 27,2001 a. 61.
(2) WHEN DEFENDANT FAILS TO APPEAR. If the defendant fails When written notice of entry of judgment showed an incorrect date of entry, the
to appear on the return date or on the date set for trial, the C@re toappeal under s. 808.04 (1) was not shortened to 45 days. Mock v. Czemierys,
may enter a judgment upon due proof of facts which show tHe Wis. 2d 207, 336 N.W.2d 188 (Ct. App. 1983).
plaintiff entitled thereto. A judgment for payment of a forfeiture can be docketed, accumulates interest at
12%, and may be enforced through collection remedies available in other civil pro-
(3) PLAINTIFF'S PROOFWHEREACTION AROSEON CONTRACTFOR ceedings. OAG 2-95.

RECOVERY OF MONEY. In any action arising on contract for the

recovery of money only, if the defendant fails to appear ai7®9.25 Costs. The clerk shall without notice to the parties tax

answer or to appear at the time set for trial, the plaintiff may fiad insert in the judgment as costs in favor of the party recovering

with the judge or clerk a verified complaint, or an affidavit of thridgment the following:

facts, omay offer sworn testimony or other evidence to the clerk (1) FiLinG Fee. The fee prescribed in s. 814.62 (3) (a), if paid.

or judge, and either may enter judgment thereon.. . (3) MaiLING FEE. The mailing fee prescribed in s. 814.62 (4),
(4) PLEADING IN LIEU OF APPEARANCE. (&) Any circuit court jf paid.

may by rule permit a defendant to join issue in any of the actions : ;

specified in s. 799.01 without appearing on the return date by(s) GARNISHEE FEE. Any garnishee fee paid.

answering, either by mail or by telephone, within such time and (6) SERVICEFEESAND OTHERCHARGES. Lawful fees or charges
in such manner as the rule permits. paid to the sheriff, constable or other person for serving the sum-

. . . . mons or any other document, and charges paid to the sheriff in
(am) If the defendant is a nonresident of this state, the circ ’ . - ; L

courtshall adopt a rule to permit the defendant to join issue in aﬁé})ﬁmecﬂon with the execution of any wr!t of r_estltutlon. .
of the actions specified in s. 799.01 without appearing on the(7) WITNESSFEES. Amounts necessarily paid out for witness
return date by answering by mail, in such manner as the rule pggS: including travel, as prescribed in s. 814B fees for wit-

mits, and if the court adopts a rule under par. (a) to permit tA@SS€S and their travel shall not exceed 50% of the amount recov-
defendant to join issue without appearing on the return date §¢d unless anoorder is entered specifying the amount to be paid
answering by telephone, then the defendant shall also be pefexcess of 50% and the reasons therefor.

mitted to join issue by answering by telephone, in such manner a¢9) JUrY FEe. The fee prescribed in ss. 814.61 (4) and 814.62

the rule permits. (3) (e) for a jury if demanded under s. 799.21 (3).
(b) If a court adopts a rule under par. (a), then all of the follow- (10) ATTORNEY FEES. (a) Attorney fees as provided in s.
ing apply: 814.04 (1) and (6), except if the amount of attorney fees is other-

1. The existence of the rule shall be deemed an appearanc¥igg specified by statute.
the plaintiff in that court on the return date for purposes of sub. (1).(b) In an action of replevin and attachment the value of the
2. A proper answer by the defendant under the rule shallij@perty recovered shall govern the amount of the attorney fees

deemed aappearance by the defendant in that court on the retwable. In an action of eviction the attorney fees taxable shall be
date for purposes of sub. (2). $10 plus such sum as is taxable under par. (a) on account of the

3. Any summons under s. 799.05 (6) or (7) or 799.12 (6) (r&covery of dama@_les- ) )
and any notice under s. 799.16 (4) shall notify the defendant of the€) If judgment is for the defendant, the amount claimed in the

option toanswer without appearing in court on the return date ag@mplaint, the value of the property sought to be recovered or the
the methods of answering permitted by the rule. amount recovered on the defendant’s counterclaim, in the court’s

History: 1979 c. 32 s. 66; Stats. 1979 s. 799.22; 1987 a. 208; 1989 a. 56. discretion, shall govern the amount of the attorney fees that the
defendant shall recover, and the defendant is not entitled to
799.225 Dismissal of pending actions. The court may recover for cost items the defendant has not advanced.
without notice dismiss any action or proceeding, in which issue (d) No attorney fees may be taxed in behalf of any party unless
has not been joined, which is not otherwise disposed by judgmére party appears by an attorney other than himself or herself.

Text from the 2005-06 Wis. Stats. database updated by the Revisor of Statutes. Only printed statutes are certified under s. 35 .18
(2), stats. Statutory changes effective prior to 1-2—-08 are printed as if currently in effect. Statutory changes effective on or a fter
1-2-08 are designated by NOTES. Report errors at (608) 266-2011, FAX 264-6978, http://www.legis.state.wi.us/rsb/



Electronic reproduction of 2005-06 Wis. Stats. database, updated and current through December 18, 2007 and 2007 Wis. Act 41.

Updated 05-06 Wis. Stats. Database 8
799.25 SMALL CLAIMS ACTIONS Not certified under s. 35.18 (2), stats.

(11) AppiTioNAL cosTs. Additional costs as may be allowedis rendered, unless the court extends the time as provided in s.
to a municipality under s. 814.63 (2). 801.15 (2) (b). If the motion is not decided within 10 days of the

(12) SecurITY FOr cosTs. When security for costs shall bedate of hearing, it shall be deemed denied. The entry of judgment
orderedpursuant to s. 814.28, the maximum amount allowed sh@yi the court without deciding a pending motion for a new trial
be $50. shall be deemed a denial of the motion.

(13) ADDITIONAL COSTSAND DISBURSEMENTS. The court may  (2) NEWLY DISCOVEREDEVIDENCE. A motion to set aside a ver-

permit additional costs and disbursements to be taxed pursuastié or to open up a judgment and for a new trial founded upon
ch. 814. newly discovered evidence may be heard upon affidavits and the

History: 1971 c. 32; Sup. Ct. Order, 67 Wis. 2d 585, 773 (1975); 1977 c. 187, aBsoceedings ithe action. Such a motion may be made at any time
1979 c. 32 ss. 66, 92 (16); 1979 c. 176; Stats. 1979 s. 799.25; 1981 c. 317 ss.\ghtnin one year from the verdict or finding. The order granting or
*° & cour commissioner lacked hrisdicion over a counterciaim lleging 2 ivolofiENYing the motion shall be in writing and shall specify the
action,and the commissioner’s order finding the claim not frivolous was void. HesﬁtOUDdS for granting the new trial, or state the court's reasons for
nius v. Schmidt, 102 Wis. 2d 697, 307 N.W.2d 232 (1981). denying it.

) . . History: Sup. Ct. Order, 67 Wis. 2d 585, 765 (1975); 1979 c. 32 s. 66; Stats. 1979

799.255 Small claims fees. In actions under this chapter, thes. 799.28.

clerk shall collect the fees prescribed in s. 814.62.

History: 1981 c. 317. 799.29 Default judgments. (1) MOTION TO REOPEN. (@)
Thereshall be no appeal from default judgments, but the trial court
799.26 Money damages; disclosure of assets may, by order, reopen default judgments upon notice and motion

requested. (1) When gudgment for money damages is enteredr petition duly made and good cause shown.

under this chapter, the court or circuit court commissioner shall(b) In ordinance violation cases, the notice of motion must be

order the judgment debtor to execute under penalty of contermgide within 20 days after entry of judgment. In ordinance viola-

a disclosure statement and to mail or deliver that statement tot{bg cases, default judgments for purposes of this section include
judgment creditor or to the clerk of circuit court in the countigleas of guilty, no contest and forfeitures of deposit.

wherethe judgment is entered within 15 days of entry of judgment (¢) |4 other actions under this chapter, the notice of motion

unless the judgment is sooner satisfied. The statement shall di§st e made within 12 months after entry of judgment unless
close, as of the date of judgment, the debtor's name, residepggye was improper under s. 799.11. The court shall order the
addressemployers and their addresses, any real property interegiSpening of a default judgment in an action where venue was

owned bythe debtor, cash on hand, financial institutions in whigl, i tition d de withi it
the judgment debtor has funds on deposit, whether the debtar: r:,ﬂ?; g??undg]rgé%rt]. or petition dutyade within one year after

earnings are totally exempt from garnishment under s. 812.34 (2

gij)(‘)petlgg j#ggr ghhber(:lgr)\formatlon as required by the schedu{ﬁa! jurisdiction to recover a forfeiture may, with or without
. A . . .._hotice, for good cause shown by affidavit and upon just terms,
(1m) If the judgment debtor complies with sub. (1) by mailingithin 30 days after the stipulation has been entered into, relieve
or delivering the disclosure statement to the clerk of circuit Couétmy person from the stipulation or any order, judgment or convic-
the judgment debtor shall mail or deliver a copy of that disclosyfgn entered or made thereon. Where the stipulation was made
statement to the judgment creditor. _ ~ without appearance in or having been filed in court, the court,
(2) Failure to comply with an order under sub. (1) is punisudge omunicipal judge may order a written complaint to be filed
able by a remedial sanction under ch. 785. Execution of a dis@@d set the matter for trial. The stipulation or a copy shall, in such
surestatement and delivery of the disclosure statement to the cleises, be filed with the court, judge or municipal judge and costs
of circuit court or sheriff upon service of a motion for contempind fees shall be taxed as provided by law.
is compliance with the order. History: 1979 c. 32 s. 66; 1979 c. 110 s. 60 (6); Stats. 1979 s. 799.29; 1983 a. 228;

(3) The jUdiCial conference shall adopt standard schedules $8ﬁ?d?c.iziials(%;oﬁszg; Nabtzeosl;QZS%(')gu% 1(??@) liberalizes the time limit for reopening
the disclosure requ"ed by sub. (1)' which shall inform JUdgme&ﬁaultjudgments entered in ifnprdperly venued actions. This remedy supplements

debtors of the requirements of this section, the sanctions for nma-court's authority under s. 799.11 (3) to correct venue on its own motion. [Bill
disclosure or fraudulent misrepresentation, a general descript#8frS] . . ) . .
of gamishment and execion, and information about the types i () Provtes tne gxatiive procedue for ecpening & cefeutjudgment in
assets and income which are exempt from the claims of creditaeso).
The judicial conference shall also adopt a standard form pleading
invoking the contempt powers of the court under sub. (2), copié®9.30 Appeal. An appeal of a judgment or order under this
of which may be obtained by judgment creditors without chargdapter shall be to the court of appeals.

from the clerk. History: Sup. Ct. Order, 67 Wis. 2d 585, 776 (1975); 1975 c. 218; 1977 c. 187;

History: 1987 a. 208: 1991 a. 182; 1993 a. 80; 2001 a. 61. 1979 c. 32 5. 66; Stats. 1979 5. 799.30.

(2) SripuLaTIONS. The court, judge or municipal judge having

799.27 Adjournments. (1) ONREQUEST. Except in eviction /99-40 " Eviction aCtiOSS. 1) WHEdNbCOMMENCED' A.(‘iivcijl N
actions, a party who appears on the return date shall be givengiPn Of eviction may be commenced by a person entitled to the
ngasessmn of real property to remove therefrom any person who

request, an adjournment of at least 7 days, or such longer pe itled ither th : f h real
as the court grants. In eviction actions, no adjournments shallp&0t entitied to either the possession or occupancy of such rea

grantedexcept for cause shown under sub. (2) and (3), unless WP o o
the consent of the plaintiff. (2) JoINDEROFOTHERCLAIMS. The plaintiff may join with the

(2) Forcause. For good cause shown to the court by eith&@im for restitution of the premises any other claim against the
party, the court may extend the time within which any act may Efendant arising out of the defendant’s possession or occupancy
done, except the time for the taking of an appeal. of the premises. o _

(3) SamE; TERMs. No continuance under sub. (2) shall be (3) EXCEPTION. Nothing in this section shall affect ss. 704.09

granted, unless by consent of the parties, except upon such t fhand 704.19. )
as the court deems just. (4) StAv oF PROCEEDING. The court shall stay the proceedings
History: 1979 c. 32 s. 66; Stats. 1979 s. 799.27. in a civil action of eviction if the tenant applies for emergency

assistancender s. 49.138. The tenant shall inform the court of the
799.28 New trial. (1) MoTIONSFORNEW TRIAL. Motions for outcome of the determination of eligibility for emergency assist-
new trial in the trial court are governed by s. 805.15. A motion fance. The stay remains in effect until the tenant’s eligibility for
a new trial must be made and heard within 20 days after the verdittergency assistance is determined and, if the tenant is deter-
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mined to beeligible, until the tenant receives the emergency ass&sbond in such amount and with such sureties as the court directs,
tance. conditionedupon the defendant’s faithful performancehsf con-
History: 1979 c. 32 s. 66; 1979 c. 176; Stats. 1979 s. 799.40; 1991 a. 39; 199ditions of the stay. Upon the failure of the defendant to perform
289. , ‘ __any of the conditions of the stay, the plaintiff may file didatit
Any act of the landlord that renders the premises unfit for occupancy relieves

tenant from the obligation of paying rent. Constructive eviction can only take plaégecu'[ed by the p_Ialntn‘f O_r a_ttomey’ Sta““g the f_aCtS of such
when the tenant abandons the premises within a reasonable time after a substal@ault, and the writ of restitution may forthwith be issued.

breach ofhe l(el?;%%)l':'mmnsm Trust Co. v. L. Wiemann Co. 93 Wis. 20 258,286 ) \\/piT oF RESTITUTION: FORM AND CONTENTS. The writ of

Eviction practice in Wisconsin. Boden. 54 MLR 298. restitution shall be in the name of the court, sealed with its seal,
Burden of proof required to establish defense of retaliatory eviction. 1971 Wistgned by its clerk, directed to the sheriff of the county in which
939.

the real property is located, and in substantially the followin
Tenant eviction protection and takings clause. Manheim. 1989 WLR 925 (198‘%rm_ property y 9

799.41 Complaint in eviction actions.  The complaint (Venue and caption)
shall be in writing and subscribed by the plaintiff or attorney ilHE STATE OF WISCONSIN To the Sheriff of .... County:
accordance with s. 802.05. The complaint shall identify the par-The plaintiff, ...., of .... recovered a judgment against the defen-

ties and the real property which is the subject of the action agight, ...., of ...., in an eviction action in the Circuit Court of ....
state the facts which authorize the removal of the defendant. Bwunty, on the .... day of ...., .... (year), to have restitution of the

description of real property is sufficient, whether or not it is spgsllowing described premises:

cific, if it reasonably identifies what is described. A description - : ; : . )
by street name and number is sufficient. If the complaint relaﬁﬁ““ (description as in complaint), located in .... Countigdah
only to aportion of described real estate, that portion shall be iden- . .
tified. If a claim in addition to the claim for restitution is joined YOU ARE HEREBY COMMANDED To immediately
under s. 799.40 (2), the claim shall be separately stated. T@@ove the defendant, ..., from the said premises and to restore
prayer shall be for the removal of the defendant or the propertytis plaintiff, ...., to the possession thereof. You are further com-
bothand, if an additional claim is joined, for the other relief soughtanded to remove from said premises all personal property not

by the plaintiff. the property of the plaintiff, and to store and dispose of .tht.e same
History: Sup. Ct. Order, 67 Wis. 2d 585, 766 (1975); 1975 c. 218; 1979 ¢. 32 @cording to law, and to make due return of this writ within ten
66, 92 (16); Stats. 1979 s. 799.41; 1987 a. 403. days.
. e . . Witness the Honorable ...., Judge of the said Circuit Court, this ....
799.42 Service and filing in eviction actions. The com- day of ..., ... (year)

plaint shall be served with the summons when personal or substi-
tuted service is had under s. 799.12 (1).
History: 1979 c. 32 ss. 66, 92 (16); Stats. 1979 s. 799.42; 1987 a. 208.

.... Clerk

History: 1977 c. 449 s. 497; 1979 c. 32 ss. 66, 92 (16); 1979 c. 176; Stats. 1979
S. 799.44; 1997 a. 250.

59?'43 ?efe”d?m’g tpletﬁding in le\_/iE[:tion”actio_ns. i The 799445 Appeal. An appeal in an eviction action shall be initi-
etendant may p'ead to the compiaint orally or in writing, xCetaq within 15 days of the entry of judgment or order as specified

gﬁ&;:gﬁ;’l:ﬂgﬂiﬁz/ m:ﬁ isarrl)clijts:]nbéscsril;)eeg)i/nt{]h% 22&2%22;2% s. 808.04 (2). An order for judgment for restitution of the prem-
: | Writing anc su rst%§ under s. 799.44 (1) or for denial of restitution is appealable as
the complalntl. ‘Within the Ilwltatlon of s. 799.02 the defendaI atter of right under s. 808.03 (1) within 15 days after the entry
may counterlam provded hat 1 consifing . 799,02 2 33l orce o udament for estuion o forcenial of resttion’
be considered as arising out of the transaction or occurrence wi éworder for judgment for additional causes of action is appeal-
is the subject matter of the plaintiff's claim. ?h € a? a n;a:thter Ofd”grf“ u_ndder S- 8‘[0;3.0?h(1) ‘é"ét.rt‘.'” 1|5 days aftefr
ey S o, 7 i 20585757275 s 17 22 21 O e e o udgment for e adions cases o
Counterclaims r‘elating t0 oral agireements to pay increased rent, unfair trade piitition of the premises may stay proceedings on the judgment
tices,oral guarantees, and interference with quiet enjoyment were properly dismisggfless the appellant serves and files with the notice of appeal an

as extrinsic to a lease. Scalzo v. Anderson, 87 Wis. 2d 834, 275 N.W.2d 894 (1979). . . . N
@ dertaking to the plaintiff, in an amount and with surety

799.44 Order for judgment; writ of restitution. approved by the judge who ordered the entry of judgment. The
(1) ORDERFORJUDGMENT. In an eviction action, if the court finds Undertaking shall provide that the appellant will pay all costs and
that the plaintiff is entitled to possession, the order for judgmefigPursements dhe appeal which may be taxed against the appel-
shall befor the restitution of the premises to the plaintiff and, if alnt: obey the order of the appellate court upon the appeal and pay
additional cause of action is joined under s. 799.40 (2) and plai-"ent and other damages accruing to the plaintiff during the pen-
tiff prevails thereon, for such other relief as the court orders. Ju@ﬁmcy of the appeal. Upon service and filing of this undertaking,
ment shall be entered accordingly as provided in s. 799.24. all further proceedings in enforcement of the judgment appealed

(2) WRITOFRESTITUTION. At thetime of ordering judgment for from_ are stayed pending the determination Of the appeal. Upon
; : Sgrvice by the appellant of a copy of the notice and appeal and

tution be issued, and the writ may be delivered to the sheriff fdpProvedindertaking upon the sheriff holding an issued but unex-

execution iraccordance with s. 799.45. No writ shall be execut&gUted writ of restitution or of execution, the sheriff shall

if received by the sheriff more than 30 days after its issuance.p][?tz"ptlycea‘lsel fatlrlwf”t”her ?;o_?ectedmgs pe?dltr:g tr&e detern:kl]natl(_)n
. .~ of the appeal. If the tenant fails to pay rent when due, or otherwise

_ (3) StAy OF WRIT OF RESTITUTION. At the time of ordering gfaults in the terms of the undertaking, the payment guaranteed

judgment, upon application of the defendant with notice to t ) - : :

plaintiff, the court may, in cases where it determines hardshipi € undertaking with surety shall be payable immediately to the

exist,stay the issuance of the writ by a period not to exceed 30 d ntiff and shall not be held in escrow by the court. Upon the

from the date of the order for judgment. Any such stay shall j&ure of the tenant to pay rent when due, or upon other default

conditioned upon the defendant paying all rent or other char sthe tenant in the terms of the undertaking, the stay of proceed-

due and unpaid at the entry of judgment and upon the defend3H8 shall be dismissed and the sheriff shall immediately execute
paying the reasonable value of the occupancy of the premidB§,Writ of restitution.

including reasonable charges, during the period of the stay updfistory: 1983 a. 219's. 39; 1993 a. 466.

such terms and at such times as the court directs. The court icial Council Note, 1983:This section is renumbered from s. 808.07 (7), and

N " ded to replace the appeal deadline of 10 days after mailing notice of entry of
further require the defendant, as a condition of such stay, to gjix@ment by the time period specified in s. 808.04 (2), for greater uniformity. The
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appeal deadline established by that statute applies regardless of whether the actior?, Notify the sheriff not later than the date on which the sheriff

has been tried to a 12—person jury. [Bill 151-S] ; T

A tenant in an eviction may move for reconsideration of the judgment undereg.(em'Itesme writ of restitution of the name, address and te_lephone
805.17 (3), but must take an appeal from the judgment within the time for appeaiidmber of the person the defendant may contact to obtain posses-
this section. The time for filing an appeal under s. 805.17 (3) does not apply. Hi(%bn of the property.

land Manor Associates v. Bast, 2003 WI 152, 268 Wis. 2d 1, 672 N.W.2d 7

02-2799. 3. Exercise ordinary care in removing the property from the
premises and in the handling and storage of all property removed
799.45 Execution of writ of restitution. (1) WHen exe-  from the premises.

cuTep. Upon delivery of a writ of restitution to the sheriff, and 4. Have warehouse or other receipts issued with respect to the
afterpayment to the sheriff of the fee required by s. 814.70 (8), theoperty stored under this paragraph issued in the name of the
sheriff shall execute the writ. !f the plaint_iff, or the plaintiff'sdefendant.

attorney or agent, does not notify the sheriff under sub. (3) (am) 5. Optain a bond or insurance policy to pay the defendant and
that the plaintiff or his or her agent will remove and store or digigemnify the sheriff for any damages to the property removed
pose ofthe property, the sheriff may require that prior to the exectinm the premises that is handled or stored with less than ordinary
tion of any writ of restitution the plaintiff deposit a reasonable sugjre.

representing the probable cost of removing the defendant’s prop- 6. Impose charges for the removal and storage of the property

erty chargeable to the plaintiff under s. 814.70 (8) and (10) anqrg . :
. - ! oved from the premises that do not exceed the rate determined
the services of deputies under s. 814.70 (8). In case of diSputfa o speviff to be the average rate for such services available in
to the amount of the required deposit, the amount of that dep i county

shall be determined by the court under s. 814.70 (10). 7. Within 3 days of the removal of the property, notify the
(2) How EXECUTED; DUTIES OF SHERIFF. In executing the writ defendant under sub. (4) of the charges imposed uhder subd. 6.

of restitution the sheriff shall: ) . ) ) and of any receipt or other document required to obtain possession
(a) Remove from the premises described in the writ the pergafihe property.

of the defendant and all other persons found upon the premise ) Except as provided in pars. (am) and (c), the property

ﬁlé':\égrslgrunder the defendant, using such reasonable force %2MRoved from such premises shall be taken to some place of safe-
Y- . . _keeping within the county selected by the sheriff. Within 3 days
_ (b) Remove or supervise removal from the premises descrikgdne removal of the goods, the sheriff shall mail a notice to the
in the writ, using such reasonable force as may be necessaryy@éndant aspecified in sub. (4) stating the place where the goods
personal property found in the premises not the property of & kept and, if the plaintiff had not removed the property under
plaintiff. par. (am), shall deliver to the defendant any receipt or other docu-
(bg) Assist the plaintiff or his or her agent in the removal, undetient required to obtain possession of the goods. Warehouse or
sub. (3) (am), of all personal property found in the premisesher similar receipts issued with respect to goods stored by the
described in the writ, not the property of the plaintiff, using suaheriff under this subsection shall be taken in the name of the
reasonable force as may be necessary. defendant. All expenses incurred for storage and other like
(c) Exercise ordinary care in the removal or supervision eharges after delivery by the sheriff or by the plaintiff to a place
removal of all persons and property from the premises and in tHesafekeeping shall be the responsibility of the defendant. Any
handling and storage of all property removed from the premisg€rson accepting goods fratre sheriff or the plaintiff for storage
(3) MANNER OF REMOVAL AND DISPOSITION OF REMOVED under this subsection, or the plaintiff, if he or she stores the prop-

Goops. (a) In accomplishing the removal of property from th&'ty inhis or her premises, shall have all of the rights and remedles
premises described in the writ, the sheriff is authorized to eng&georded by law against the defendant personally and against the
the services of a mover or trucker unless the plaintiff notifies tg perty stored for the collection of such charges, including the
sheriff under par. (am) that the plaintiff will remove and store J¢" Of @ warehouse keeper under s. 407.209. Risk of damages to
dispose of the property. or loss of such property shall be borne by the defendant after deliv-

(am) When delivering a writ of restitution to the sheriff iy by the sheriff to the place of safekeeping.

countiesother than counties with a population of 500,000 or more, (¢) When, in the exercise of ordinary care, the sheriff deter-
the plaintiff or his or her attorney or agent may notify the sherfffin€s that property to be removed from premises described in the
that the plaintiff or the plaintiff's agent will be responsible for th¥/it iS without monetary value, the sheriff or the plaintiff, if he or
removaland storage or disposal of the property that is found in tA€ nas agreed to remove the property under par. (am), may deliver
premises described in the writ and that does not belong to ﬁ{ﬁ:ause the same to be delivered to some appropriate place estab-
plaintiff. When notifying the sheriff that the plaintiff tre plain- 'Shed for the collection, storage and disposal of refuse. In such
tif's agent will remove the property, the plaintiff or his or hefase the sheriff shall notify the defendant as specified in sub. (4)
attorney or agent shall file the bond or insurance policy requir8fthe place to which the goods have been delivered within 3 days
undersubd. 5. with the clerk of court that issued the writ of restit@! the removal of the goods. The exercise of ordinary care by the
tion. If the sheriff is notified that the plaintiff or the plaintiff's Sheriff under this subsection does not include searching appar-
agent will be responsible for the removal and storage or dispd3fly valueless property for hidden or secreted articles of value.
of the property under this paragraph, the sheriff shall, in executing(d) All of the rights and duties of the sheriff under this section
the writ of restitution, supervise the removal and handling of theay be exercised by or delegated to any of the deputies.
property by the plaintiff or the plaintiff's agent. The sheriff may (4) MANNER OF GIVING NOTICE TO DEFENDANT. All notices
prevent the plaintiff or the plaintiff's agent from removing proprequired by sub. (3) to be given to the defendant by the sheriff or
erty under this paragraph if the plaintiff or the plaintiff's agerty the plaintiff shall be in writing and shall be personally served
fails to comply with subd. 1., 2., 5. or 6. or if the plaintiff or theipon the defendant or mailed to the defendant at the last—known
plaintiff’s agent fails to exercise ordinary care in the removal adldresseven if such address be the premises which are the subject
handling of the property as required under subd. Belplaintiff  of the eviction action.
or the plaintiff’s agent remove and store the property under thi5(5) RETURN OF WRIT; TAXATION OF ADDITIONAL COSTS. (a)
paragraph, the plaintiff or the plaintiff's agent shall do all of thgyithin 10 days of the receipt of the writ, the sheriff shall execute
following: the writ and perform all of the duties required by this section and
1. Notify the sheriff not later than the date on which the shenfturn the same to the court with the sheriff's statement of the
executes the writ of restitution of the address of the premisgenses and charges incurred in the execution of the writ and

where the defendant’s property will be stored. paid by the plaintiff.
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(b) Upon receipt of the returned writ and statement from the
sheriff, the clerk shall tax and insert in the judgment as prescribed
by s. 799.25 the additional costs incurred by the plaintiff.

History: 1979 c. 32 ss. 66, 92 (16); 1979 c. 176; Stats. 1979 s. 799.45; 1981 c. 317
s. 2202; 1983 a. 500 s. 43; 1993 a. 486; 1997 a. 317.

A sheriff was liable in his official capacity for actions of a deputy executing an
untimely writ of restitution. Wolf-Lillie v. Sonquist, 699 F.2d 864 (1983).

Warehousemen'’s liens may constitutionally be enforced against tenants dispos-
sessed under s. 299.45, 1977 stats. [now s. 799.45]. Wegwart v. Eagle Movers, Inc.
441 F. Supp. 872.
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